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May 30, 2026

National Association of Counsel for Children (NACC)
Promoting Excellence Awards Committee

899 North Logan Street, Suite 208

Denver, CO 80203

Subject: Letter of Nomination for Tara Ford

Dear Members of the Selection Committee,

I am honored to nominate Tara Ford, Senior Counsel at Public Counsel, for
NACC’s 2026 Promoting Excellence Award in the Outstanding Legal Advocate
category. Her personal experience as a young single parent reliant on social
safety net services led her to law school, and since 1993 she has worked to
improve the lives of children and families, especially those entangled in
dependency proceedings. In 2006, Tara’s dedication to excellence in lawyering
for children led her to become certified by NACC as a Child Welfare Law
Specialist. I have had the privilege of working closely with Tara for nearly a
decade on groundbreaking advocacy and litigation on behalf of children, youth,
and families, and have witnessed firsthand her exceptional legal skill, deep
compassion, and unwavering commitment to the clients and communities she
serves.

Tara is one of the field’s leading advocates for children and youth, with a
longstanding focus on protecting the rights of children and families involved in
the child welfare system and securing landmark reforms. Her work spans foster
care, education, health care, disability rights, and the rights of Native children,
families, and Tribes, reflecting her deep commitment to ensuring that children
and families receive the care, services, and protections to which they are
entitled. She combines outstanding legal advocacy with a client-centered,
equity-driven approach, holding government systems accountable while
working tirelessly to ensure that legal victories lead to meaningful change.
Equally important, Tara works in close partnership with community-based
organizations, social service providers, and tribal councils, while ensuring that
the voices and agency of her clients remain centered in her advocacy.

610 S. ARDMORE AVENUE TEL: 213-385-2977
LOS ANGELES, CA 90005 PUBLICCOUNSEL.ORG



Tara’s recent work reflects both the breadth of her expertise and the depth of her commitment. In
Kevin S. v. Blalock (No. 1:18-cv-00896), a groundbreaking foster care reform case in New
Mexico, Tara has continued to drive accountability following a 2020 settlement and a 2023

corrective agreement. In 2025, she led the effort to secure remedial orders directing the State to
address excessive caseloads, foster home shortages, delayed well-child checks, and other failures
causing irreparable harm to children. She then led negotiations culminating in a third remedial
order in March 2026, establishing clear benchmarks and timelines to advance a more trauma-
informed, community-based system of care for children and families.

In Ocean S. v. L.A. County (No. 2:23-cv-06921), Tara has helped lead a class action challenging
L.A. County’s and the State of California’s failure to provide transition-age youth in foster care

with the housing, mental health services, and supportive placements to which they are legally
entitled. In 2024, Tara helped secure a significant district court ruling allowing the case to move
forward, holding that transition-age foster youth have a constitutional right to shelter, including
emergency housing options. This month, the U.S. Court of Appeals for the Ninth Circuit rejected
L.A. County’s attempt to dismiss the case, clearing the way for the lawsuit to proceed on the
merits so that seven young people in foster care can continue seeking systemic reforms. This
recent victory ensures that some of the most vulnerable young people in L.A. County’s foster
care system will have the opportunity to pursue accountability and meaningful relief in federal
court.

Tara’s legal advocacy for children and families focuses on front-end efforts to keep families
together. She has long advocated to protect children’s rights to stay connected to their Tribes and
communities. In 2022, she represented the NACC and 30 other children’s rights organizations in
an amicus brief filed in the U.S. Supreme Court in support of Federal and Tribal defendants in
Haaland v. Brackeen (Nos. 21-376, 21-377, 21-380). The amicus brief explained that the Indian
Child Welfare Act was enacted to protect the best interests of Native children, and that this is
exactly what it does.

Tara also understands that the systems that seem designed to help often worsen the harms
experienced by children and families, especially those who are under-resourced and without
adequate representation. For example, too often government agencies induce or direct parents to
seek guardianships under threat of action by the child dependency system, a practice understood
as an aspect of the shadow foster care system. Tara has provided representation in California state
courts seeking appointment of counsel to protect the constitutional rights of indigent parents in
guardianship proceedings that threaten fundamental parental rights.

Tara has provided representation to children and their families to address the many systemic
barriers they face, providing representation to eliminate structural injustice and discrimination in
areas like education. Since joining Public Counsel, she has worked closely with clients and
communities to bring novel claims to address intersectional issues impacting children.


https://publiccounsel.org/our-cases/kevin-s-v-blalock/
https://publiccounsel.org/our-cases/ocean-s-v-la-county/
https://publiccounsel.org/press-releases/childrens-rights-organizations-across-the-country-file-supreme-court-amicus-brief-supporting-indian-child-welfare-act/

In Kerri K. v. State of California (No. MSC19-00972), Tara secured landmark settlements
addressing the unlawful use of restraint and seclusion at Floyd I. Marchus School, a public
school operated by Contra Costa County. The case sought to protect students with disabilities

from harmful practices like physical restraint and seclusion and to ensure they receive the
education and supports to which they are entitled in the least restrictive appropriate environment.
Since then, Tara has remained deeply involved in implementation, working with families,
advocates, and outside monitors to ensure school staff receive meaningful training, oversight,
and accountability. That work has produced measurable progress: in July 2025, the school
reported a drastic reduction in physical restraint and seclusion over the prior year and achieved
its first quarterly report with no such interventions.

In Stephen C. v. Bureau of Indian Education (Nos. 3:17-cv-08004, 21-15097), Tara helped
advance a historic legal battle on behalf of Havasupai students and the Native American
Disability Law Center challenging the Bureau of Indian Education’s (BIE) failure to provide
Native students at Havasupai Elementary School with the education to which they are entitled.
On appeal, in a first-of-its-kind decision, the Ninth Circuit recognized and enforced Native
students’ federal rights to education in BIE schools. Following that landmark victory, the parties
reached a first-of-its-kind settlement in 2023 requiring the BIE to improve educational services
and collaborate with the Tribe. Tara now helps lead implementation efforts, working with co-
counsel to advance meaningful changes at the school. The latest 2026 work plan includes

foundational improvements such as standardized lessons, a library committee, student activities,
stronger family engagement, and development of a framework for embedding tribal cultural
content across subjects.

Tara’s advocacy has also extended to nationally significant matters affecting children and
families. In November 2025, Public Counsel authored an amicus brief in the U.S. Supreme Court
in Little v. Hecox and West Virginia v. B.P.J., joined by 16 partner organizations, with Tara
serving as counsel of record. Filed on behalf of advocates for girls’ and women’s rights, the brief
argued that Title IX protects all girls, women, and LGBTQIA+ athletes and that these bans
undermine equal educational and athletic opportunity while disproportionately harming students
who do not conform to traditional expectations of femininity, with particularly harmful
consequences for Black and brown girls and women.

In addition to her litigation achievements, Tara brings decades of leadership and service to the
field. She was the co-founder of Pegasus [egal Services for Children, a nonprofit law firm

serving children and families in New Mexico that was honored as the Outstanding Legal
Organization of the Year in 2015 by the State Bar of New Mexico. In 2016, she authored
Pegasus Legal Services for Children: Taking Stock of a Rebellious Non-Profit Practice in New
Mexico, published by the Clinical Law Review. Her work has been recognized by the Daily
Journal, New Mexico Voices for Children, the State Bar of New Mexico, and Parents for
Behaviorally Different Children.


https://publiccounsel.org/our-cases/kerri-k-v-state-of-california/
https://publiccounsel.org/our-cases/stephen-c-v-bureau-of-indian-education/
https://www.supremecourt.gov/DocketPDF/24/24-38/384695/20251117120250300_24-38_24-43_bsacAdvocatesforGirlsandWomensRights.pdf
https://pegasuslaw.org/about-us/
https://www.law.nyu.edu/sites/default/files/upload_documents/Tara%20Ford%20-%20Pegasus%20Legal%20Services.pdf

We are deeply grateful for Tara’s unwavering dedication to the well-being of children and
families. Her efforts to support young people of color and other historically underserved
communities have helped advance equity and justice and have improved the lives of children and
families across multiple systems. Just as important, Tara is known by her colleagues, co-counsel,
and clients as a brilliant, humble, warm, and deeply compassionate advocate who brings both
rigor and humanity to this work.

It is with the utmost confidence that I recommend Tara Ford for NACC’s 2026 Promoting
Excellence Award in the Outstanding Legal Advocate category. Her achievements, expertise,
client-centered approach, and persistence in turning legal victories into real and lasting change
make her exceptionally deserving of this recognition. Thank you for your consideration.

Sincerely,

e m—

Kathryn Eidmann
President & Chief Executive Officer
Helen & Morgan Chu Chief Executive Officer Distinguished Chair
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May 28, 2026
Re: Tara Ford, Nominee for NACC Outstanding Legal Advocate Award
Dear Selection Committee:

I am pleased to support the nomination of Tara Ford for the National Association of Counsel for
Children’s Promoting Excellence Award. Tara embodies all this award seeks to recognize. She is a
dedicated lawyer for children. She is an innovator in the field. She is a mentor. She is a staunch ally for
everyone and demands that those around her interrogate their assumptions and learn to be better. She is
someone I look up to as a leader, someone I learn from as an advocate, and someone I am proud to have
learned beside for over 30 years.

When I first met Tara, we were both undergraduate students. Tara had a baby she was raising
alone. When I say Tara was alone, I mean it. She had no support system, for reasons entirely out of her
control. She worked as a preschool teacher in a therapeutic preschool, raised her daughter, and easily ran
circles around every other student in the classes we took together. Her intellect drove her to ask
impossibly hard questions and her persistence drove her to keep pursuing answers, long after the topic
had shifted. Somehow, she navigated her education, her life as a parent, and her development as a
professional. With nothing but what fit in a VW bug, Tara and her daughter set off for Stanford Law
School, where she immediately railed at the injustices she saw around her. The wealth inequities among
the students stood out to her. When we were both in college and in law school, we traded recipes that
would stretch our financial aid budgets out, and we went to school with people who had never held a job
until the first summer after 1L year. We were proverbial fish out of water. But Tara never lost sight of
her goal: to represent children who had no way to access the legal system.

In the 1990s, child advocacy as a profession barely existed and was effectively non-existent in
New Mexico. When Tara and I reconnected after law school, when we had both returned to New Mexico,
Tara had a plan to open a non-profit legal center, Pegasus Legal Services for Children. Tara continued to
raise her daughter, and she took the professional risk of opening an advocacy center dedicated to the
representation of children. She was told it would not be financially viable, that representing children was
noble, but her skills could make her a great deal more money in the private sector, that running an
organization like that would require her to diversify her practice to bring in private clients to support the
representation of children. Tara was undeterred. Tara and her practice partner willed Pegasus into being.
It is now a standalone organization providing representation to children free of charge in multiple areas,
engages in systemic advocacy, and empowers young people to know and understand their rights. Tara
changed the way children get access to justice in New Mexico.

She has also changed the way Native American children access education, the way New Mexico
handles child welfare cases where the Indian Child Welfare Act applies, and the way children with special
needs litigate access to education. In each of these areas, Tara has been a pioneer. She created a career
path litigating the rights of children who have no voice in our legal systems. In her career, she has been
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able to do exactly what she set out to do when she went to law school. But she has done much more than
that. She has been at the forefront of supporting the development of a body of law in education law. She
has been a part of developing impact litigation in the area of children’s rights. She has been a voice for
indigenous children in some of the most underrepresented and poorest reservations in the United States.
Her work has had tangible effects on the lives of countless children and their communities by ensuring
they have access to quality and timely education and special education services.

Throughout her career, Tara has been rigorously engaged in the project of unlearning the racism
we are all taught as children in this society. In every space I have seen Tara, as a lawyer, as a professor,
as a mentor, as a parent, and as a friend, Tara has been a leader in addressing racism, learning to be anti-
racist, and demanding systemic change. She is constantly evolving. In each conversation [ have with her,
I learn about how to be a compassionate leader, how to be a courageous advocate, and how to demand the
best from her staff and her students while adhering to the strictest legal ethics. Her expectation that others
hold themselves to the same standard to which she holds herself and those around her can cause some to
rise to the occasion. Yet others respond defensively, perhaps not yet used to understanding the
importance of challenging inequity interpersonally when attempting to challenge it systemically through
litigation. Regardless of the response to her high expectations, Tara perseveres as a leader, with humility
and an open heart. She is always willing to learn, but she is uncompromising on her values. Advancing
equity and pursuing justice are not negotiable for Tara. They are the air she breathes.

I am honored to support Tara for this award. Tara resists individual recognition, instead always
deferring to the wisdom of the clients she has spent her career representing. She says she is one voice of
many and being recognized as an individual feels like recognizing the wrong voice. Even when being
recognized for her professional accomplishments, Tara defers to the voices of her clients. Her
commitment to justice is who Tara is. I cannot think of any advocate more deserving of this award.

Sincerely,
Kaquc/ Mon toy&Leers
lelectronically signed/

Justice Raquel Montoya-Lewis
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National Association of Counsel for Children
Promoting Excellent Award Committee

May 27,2026

It is with great pleasure to support the nomination of Tara Ford to receive this prestigious
award from NACC. For the past thirty years, Tara has been an advocate for children’s
rights, through policy advocacy, individual representation, and mentoring young
attorneys to continue this important work.

Decades ago, she was a major member of a task force that wrote (and later had passed)
the Children’s Code. The purpose of the act says it all. “.legislative purpose: first to
provide for the care, protection, and wholesome mental and physical development of
children..and then to preserve the unity of the family whenever possible. A child’s health
and safety shall be the paramount concem.”

In everything Tara has done, her work embodies this intent. Children first. Over twenty
years ago, she co-founded Pegasus Legal Services for Children with a mission: “promote
and defend the rights of children and youth to safe, stable homes, quality education and
healthcare, and a voice in decisions that affect their lives.” Pegasus has since become a
respected expert on children’s issues.

For several years, she was a professor at Standard Law School, and it seems everywhere
she went, she had several young law students in tow, sharing her knowledge and
enthusiasm for children’s law.

Over the years she has been involved in numerous litigation, both individual and impact
litigation. Recently, she was part of the team that filed a class action lawsuit in New
Mexico, Rnown as Kevin S., on behalf of all children in foster care.

TO PROMOTE AND DEFEND THE RIGHTS OF CHILDREN AND YOUTH
TO SAFE, STABLE HOMES, QUALITY EDUCATION AND HEALTHCARE,
AND A VOICE IN DECISIONS THAT AFFECT THEIR LIVES.
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Six years later the team is still working together, enforcing the agreement made and, most
recently, going to arbitration. Tara has headed up these efforts, continuing her gift of
demanding that these children deserve better.

Thirty years later, there are many children’ lawyers, who are better lawyers for having the
privilege to work with Tara.

She is a fierce advocate, not afraid to challenge any system necessary and is a great gist
to all of us working to protect children’s rights.

Sincerely,

Bette Fleishman
Executive Director
Pegasus Legal Services for Children

TO PROMOTE AND DEFEND THE RIGHTS OF CHILDREN AND YOUTH
TO SAFE, STABLE HOMES, QUALITY EDUCATION AND HEALTHCARE,
AND A VOICE IN DECISIONS THAT AFFECT THEIR LIVES.
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May 28, 2026
Dear NACC Promoting Excellence Awards Committee:

It is my distinct honor to support Tara Ford’s nomination for the NACC Outstanding Legal Advocate
Award. Tara embodies the spirit of this award as she is truly the most generative, hopeful, and tenacious
advocate for young people | have had the privilege of knowing and working with.

I am especially lucky in supporting her nomination because | have known Tara in many capacities. | knew
her first as a mentor, then later as co-counsel and a colleague in child welfare advocacy and education
civil rights litigation, and now as a beloved friend. Throughout each of those chapters, Tara has shown
me, personally and professionally, what it means to not only provide the highest quality legal
representation to children and their families, but also to show up for our friends, families, and in our
communities as people who care deeply about others and standing up for what is right. When I first started
working with Tara at the Native American Disability Law Center in 2014, | used to tell her: “I want to be
you when | grow up.” I still feel that way all of these years later. Her steady mentorship, absolute brilliance,
and willingness to always find time to talk with me about the work has built the foundation for my own
legal practice. As a mentor to law students and young attorneys, I strive to embody Tara’s trademark
patience, kindness, and generosity of spirit.

As a prolific impact litigator, Tara’s deep commitment to improving the lives of children and students
with disabilities speaks for itself. I will share one example that has resulted in real and lasting change for
tribal students with disabilities. As part of a coalition of legal services organizations and private law firms
committed to delivering pro bono legal services, Tara and | were privileged to litigate the landmark
Stephen C. vs. Bureau of Indian Education case from 2017 to 2022. This historic litigation sought to hold
the federal government accountable for providing quality education to tribal students attending a federally
run BIE school at the bottom of the Grand Canyon. From the initial client work representing individual
Havasupai students with disabilities in special education administrative proceedings to federal court
litigation — including a successful appeal to the Ninth Circuit — to post-settlement agreement
implementation, Tara was the heart and soul of that case. For years, I observed firsthand Tara’s deep
dedication to our clients, her humility in representing children and students from diverse backgrounds,
and her unwavering commitment to advancing principles of equity and justice through advocacy. Tara’s
striking legal brilliance and keen litigation strategy resulted in an incredible outcome in Stephen C. that
has undoubtedly changed the lives of not only individual Havasupai students, their families, and the



http://unitefornativestudents.org/
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Havasupai community, but has had a ripple effect across Indian Country. Her legal contributions in
advancing the education civil rights of tribal students (especially those with disabilities and whose learning
has been impacted by trauma) are unmatched.

Moreover, for the past three decades, Tara has set the absolute gold standard for competent, thoughtful,
ethical lawyering for countless attorneys, advocates, and law students. Her legal scholarship about
reflecting, connecting and acting with courage towards a more just world should be required reading in
every legal classroom in the country. When Tara speaks, you listen — not because she is the loudest voice
in the room, but because she has earned your respect. Beyond her significant contributions to shaping state
and federal law, her vision, leadership, and generosity of spirit has made profound difference on countless
lives across the country. From fighting tirelessly to improve the child welfare systems in California and
New Mexico, to protecting and promoting the voting and education civil rights of several tribal
communities, to safeguarding the unique rights of students with disabilities, we all have benefited from
Tara’s zealous advocacy and deep commitment to the work.

Finally, as my dear friend, Tara is simply one of my favorite people on the planet. How fortunate | am to
have learned from her over the last decade, her words of wisdom and encouragement ringing through my
ears today. As an education civil rights lawyer serving tribal communities, the work can be hard. It has
been an especially challenging two years as public education and education civil rights are under attack;
my clients are members of some of the most marginalized, impacted communities. But | know that | can
—and will — continue standing up for what is right, challenging systemic failures, and holding governments
accountable to tribal children and their families because of her.

I hope you will see how unbelievably deserving of this award Tara is for she truly embodies the highest
caliber of what a legal professional is. As someone who has been fortunate to have been connected to Tara
for the past 12 ¥ years, it is with great enthusiasm that | support her nomination for the NACC Outstanding
Legal Advocate Award. If the awards committee has any additional questions, | would welcome an
opportunity to answer them.

Sincerely,

A L

Education Attorney
Tulalip, WA


https://www.law.nyu.edu/sites/default/files/upload_documents/Tara%20Ford%20-%20Pegasus%20Legal%20Services.pdf

May 27, 2026

National Association of Counsel for Children (NACC)
899 N. Logan St., Suite 208
Denver, Colorado 80203

Re: 2026 Promoting Excellence Award
Outstanding Legal Advocate

Honorable Review Panel:

I am writing to offer my enthusiastic support for Tara Ford’s nomination for the National
Association of Counsel for Children’s (NACC) 2026 Promoting Excellence Awards in the
Outstanding Legal Advocate category. Tara’s extraordinary advocacy for children, youth,
families, and communities is truly deserving of national recognition. Her unwavering
leadership has fueled enduring reforms across child welfare, education, and disability
rights, making a profound difference in countless lives.

Tara has been a steadfast protector of the rights of Native American children, families, and
communities, working diligently to uphold the Indian Child Welfare Act of 1978. Through
critical litigation, she has defended and affirmed the educational rights of American Indian
students attending federal Bureau of Indian Education schools. Here in New Mexico, Tara’s
advocacy has been instrumental in safeguarding the rights of foster care children and
holding the state accountable for its treatment of all children in the welfare system—
especially Native American children, whose voices are too often marginalized or omitted.

Her work alongside Native American Tribes stands out as exemplary, overcoming immense
challenges to ensure that Native perspectives are not only included but truly understood.
Tara’s commitment is further evidenced by her co-founding of Pegasus Legal Services for
Children, a trailblazing organization dedicated to protecting both Native American and
non-Native children and families in New Mexico. Pegasus continues to embody Tara’s
vision and tenacity, advancing zealous representation for those who are underrepresented
and mostin need.

Beyond litigation, Tara’s support for Native American Peacemaking Circles, which strives
to “keep the child at the heart of the circle,” demonstrates her holistic approach to
advocacy and the protection of tribal sovereignty. Her deep legal knowledge, coupled with
her passionate, culturally humble advocacy, has had a meaningful impact not only here in
New Mexico but across the nation. Tara’s dedication to advancing equity and justice has
fostered real and lasting change in our child welfare system, ensuring the well-being and
legal rights of children and families are fiercely protected.

Professionally, Tara exemplifies excellence in advocacy, ethical leadership, and a
relentless drive for justice that has led to significant legal victories and much-needed



reforms for our communities. When | think of Tara Ford, | am reminded of the wisdom of a
Native American judge: “These children are your young parents, and how we treat them will
be how we are treated when we return to our childhood as elders.”

For all these reasons, itis a true honor to support Tara Ford’s nomination for this most
prestigious award. Her contributions continue to inspire and set a standard for outstanding
legal advocacy nationwide.

Respectfully submitted,
/s/ Cheryl Demmert Fairbanks, Esq.

Cheryl Demmert Fairbanks, Esq.,

Justice for Tlingit and Haida Central Council Supreme Court
Sovereignty 360

PO Box 707

Cedar Crest, NM 87008

505.228.5450
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May 28, 2026

National Association of Counsel for Children (NACC)
Promoting Excellence Awards Committee

899 N. Logan St., Suite 208

Denver, CO 80203

Re: Letter of Support for Tara Ford for Outstanding Legal Advocate Award

Dear Members of the Selection Committee,

I am honored to have this opportunity to write this letter of Support for Tara Ford for the
Outstanding Legal Advocate Award.

I have known and worked with Ms. Ford since 2018 when | came to New Mexico to become
CEO of Disability Rights New Mexico. We began working together as a team beginning at that
time in preparation of filing the class-action suit, Kevin S. v. Blalock & Scrase, in 2018. From the
outset, Ms. Ford was our leader in this work for children and youth. She demonstrated
extraordinary leadership and knowledge throughout negotiations that lead to a landmark
settlement in 2020. Her humility, experience, wisdom and judgment were essential to
achieving the settlement. But, just as important and greatly appreciated, Ms. Ford listened to a
large team of other advocates and processed the diverse input, even when it might be contrary
to her views. This essential quality of leadership has continued as the Kevin S. Implementation
Team continues to strive for the necessary reform for foster care youth during the past six

years.

Ms. Ford has also modeled strong skills of relationship building with expert consultants in the
Kevin S. case. Additionally, she has been our leading organizer and spokesperson when
presentations were needed to be made to the New Mexico Legislature. Throughout my
experience with Ms. Ford, there have been many qualities that she has displayed and helped
me learn how to be a better advocate in our work. Along with working tirelessly through the
day and night to meet deadlines and organize our advocacy, Ms. Ford never complained or
sacrificed the quality of our advocacy. She has been our compass and has always made sure we
were grounded in what was most important-the youth. Ms. Ford has never wavered from our
commitment to client centered advocacy. Often, she has pursued opportunities for the lived
experiences of the youth to be voiced by them. The progress achieved in Kevin S. has not met
our standards and has caused discouragement but Ms. Ford continues to model persistence
and passion for doing justice for the youth. Finally, the progress that has been made would not



have occurred without Ms. Ford’s relentless determination and recognition of the “fierce
urgency of now” for these youth.

| first started public interest work 49 years ago as a lawyer and have had many experiences in
different roles to work with some exceptional advocates to achieve systemic reform. Ms. Ford
stands out among them for her dedication to client-centered practice and advancing equity and

justice.

Thank you for your consideration of Ms. Ford’s nomination and my letter of support.

Sincerely yours,

Wwaw

Gary D. Housepian
CEO

DRNM is New Mexico’s designated Protection and Advocacy System
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Stanford

Youth and Education Law Project Helps to Steer a
Landmark Settlement in Kevin S. et al. v. Blalock, et al. — A
Victory for Foster Children Impacted by Complex Trauma

April 3,2020
By
Tara Ford_(https://law.stanford.edu/?post_type=person&p=197553)

Joanne Newman_(https://law.stanford.edu/directory/joanne-newman/)

Albuquerque, NM — On March 26, 2020, a landmark and innovative settlement was reached between foster children,
disability rights advocates and the State of New Mexico which comprehensively and collaboratively creates a system of
child welfare built around the principle of trauma-responsiveness. To meet this aim, the settlement calls for integrated
child welfare and Medicaid systems, and expansion of the state’s commitment to Native American youth.

The settlement resolves a lawsuit that began in January 2018, when fourteen foster youth, joined by Disability Rights
New Mexico and the Native American Disability Law Center, lodged a complaint_(https://law.stanford.edu/wp-
content/uploads/2020/04/2018-09-22-DOC-001-Complaint.pdf) against the State of New Mexico’s Children, Youth and
Families Department (CYFD) and Human Services Department (HSD) — then under a previous administration. That case,

filed in the U.S. District Court for the District of New Mexico, is now entitled Kevin S. et al. v. Blalock, et al., No. 1:18-cv-
00896. The lawsuit sought to compel the State of New Mexico to fulfill its legal obligations to provide the state’s foster
children with the essential care and stability that they need to grow and thrive.

Children in or entering the foster care system are overwhelmingly likely to have experienced complex trauma. Medical
and social science research has established that exposure to trauma has significant impacts on brain activity, function
and development, particularly in the developing brain of a child or young person. Plaintiffs fought to ensure that the
State of New Mexico would exercise special care not to retraumatize children in its custody and to affirmatively build a
system designed to heal children’s past traumas. There are 23 Indian tribes in New Mexico: Kevin S. also sought to
protect the rights of Native children under the Indian Child Welfare Act (ICWA).

The settlement was made possible by the work of a tireless team of New Mexico and national litigators. Tara Ford

(https://law.stanford.edu/directory/tara-ford/), Clinical Supervising Attorney for the Youth and Education Law Project

(https://law.stanford.edu/youth-and-education-law-project/) (YELP); Kathryn Eidmann of Public Counsel; and Grant Davis-

Denny of Munger Tolles and Olsen were co-lead counsel. Over the past two years, YELP students Sarah Brim ('18),
Sarah Dohan ('20), Vanessa Guerrero ('19), Emily Hayes ('19), Michael Moorin ('20), Jean Richmann ("18), Michael Ulmer
('19); and Cameron Vanderwall (18) became critical members of the Plaintiff counsel team, participating in team
meetings, talking with foster youth in New Mexico, researching cutting edge legal issues, and helping to formulate a
settlement proposal.

The New Mexico’s Governor Michelle Lujan Grisham_(https://www.governor.state.nm.us/our-leadership/governor/) has

made improving the lives of children and youth a top priority of her administration — and her Cabinet Secretaries for
CYFD, Brian Blalock (SLS ‘2007 and YELP alum) and HSD, David Scrase, had goals and initiatives that were aligned to
the goals of the lawsuit. Together the parties identified the needs for trauma-informed, behavioral health-focused
reforms and for addressing the needs of Native youth, specifically. This collective and collaborative vision between
advocates and agencies made this settlement agreement possible, and serves as a hopeful model for other states and
advocates to do the same.

Dr. George Davis, a child psychiatrist who has spent nearly thirty years working with children in New Mexico stated:
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The recently agreed upon effort to reorganize and professionalize the child welfare system is the first
ever attempt in New Mexico to systematically apply the science of child development and the current
understanding of the developmental effects of trauma to children under the state’s care. The new
agreement represents a voluntary partnership between the state and the plaintiffs that proposes to

incorporate both current science and best practices.

Children are susceptible to trauma and loss in a way that can permanently change the course of their
development. Throughout childhood, but especially in the first five years, critical brain development
takes place that will potentially determine for a lifetime the child’s ability to form attachments, learn skills
and eventually become a productive member of society. The loss of a positive parenting relationship is
the greatest of all potential traumas. Therefore, children for whom the state has become the guardian
represent society’s most vulnerable population

... The recently signed agreement will promote the agency’s employment of systematic intervention
procedures, reliable screening and referral to accessible treatments and programs. By its participation in
this partnership, the state can benefit children not only during their present tragedy, but also for the
entire course of their development.

The Kevin S. settlement is groundbreaking in its breadth and specific in its methods. It brings together advocates for
children, state agencies and national experts to reach agreed upon targets that aim to turn around the complex systems
that serve children in foster care. Among other targets, here are a few examples of activities agreed to:

Provision of a functional trauma assessment to children when they enter foster care to help identify what services and
supports they will need to heal;

Cross-departmental training and coaching so that adults working with children in foster care will understand the impacts
of trauma and how to help children;

Increased recruitment of more diverse foster parents;

Ending the practice of placing children in hotels, motels, offices or out-of-state residential placements absent
extraordinary circumstances;

Expanding the state’s provider capacity so that children can receive behavioral health services in their home
communities;

Issuing new guidance governing medication protocols for children and youth in state custody;

Working with New Mexico’s Tribes and Pueblos to draft a State ICWA that builds on the protections of federal law;
Providing direct assistance for Native foster youth to participate in traditional ceremonies, if they so choose; and
Proactively seeking federal funding for traditional treatments.

Change of this magnitude will take time. The parties have developed a common-sense approach to sequencing the
tasks necessary to realign the system to meet the agreed upon targets. Data will be collected and evaluated by a team
of experts with extensive knowledge in child welfare and Medicaid systems. These experts will produce public reports

on settlement activities and progress towards the goals every year.

For more information about the Kevin S. settlement, please see coverage in The New York Times

(https://www.nytimes.com/2020/03/26/us/new-mexico-foster-care-lawsuit.html?searchResultPosition=1) and the Kevin S.

Settlement page_(https://kevinssettlement.com/the-settlement/).
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From discord to agreement, progress reported at
CYFD

Both sides in 6-year-old foster care case say state compliance with reforms should endure beyond Dec. 31

Colleen Heild

JOURNAL INVESTIGATIVE REPORTER
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Just 14 months ago, attorneys for a group of foster children contended the state Children,
Youth and Families Department’s compliance with agreed-upon reforms was so dismal,
the agency should be placed into receivership.

Four years of “broken promises,” they argued in December 2024, were putting abused
and neglected children at great risk of harm.

Lawyers for CYFD and the state countered that it was much easier to “stand on the
outside” and criticize those working every day to serve children in state custody.

“It is easy for critics and those with a financial interest in this case to describe CYFD as a
building on fire,” stated attorney Eric Loman back then.

Last week, the intense dispute of recent years seemed dissolved.

Both sides issued a first-ever joint news release announcing progress, such as the high
percentage of children now receiving medical visits within 30 days after entering custody.
There’s also a new agreement on a way forward, including the creation of a foster parent
advisory board that will report back by Dec. 31.

“I think everybody wants to have a more collaborative relationship ... realizing that we all
have the same goals here,” said Loman, an Albuquerque attorney representing the state in
the settlement in 2020 of the so-called Kevin S. civil rights case, which sought to improve
the well-being of the 2,000 or so children in state custody each month.

“We are at an important crossroads,” Tara Ford, an attorney for the foster children
plaintiffs, announced Monday. "The work is not finished and so we are really, really
pleased that the state has come together to work with us to continue to move forward.”

The progress comes after three CYFD Cabinet secretaries have come and gone since 2019,
with Gov. Michelle Lujan Grisham putting a new leadership team in place in September.

That included former New Mexico Health Secretary Kathyleen Kunkel, a seasoned adviser
who helped oversee the state’s response to the COVID-19 pandemic, and Brenda Donald,
who came to CYFD as chief operating officer after serving in leadership roles in the
Maryland Human Services Department and as director of Washington, D.C.’s child
welfare agency.

“We want to continue to work together to make meaningful and long lasting improvement
to the child welfare system,” Ford said, “changes that will sustain beyond the end of the
current administration. As we’ve seen in recent years, changes in leadership can greatly
impact the state’s progress.”

The latest agreement, hammered out by both sides, comes after more than a year of
oversight by an arbitrator, Albuquerque attorney Charles Peifer.

In January 2025, Peifer rejected the receivership idea but instituted two remedial orders
with short timelines to resolve issues, such as directing CYFD to seek adequate legislative
funding for caseworkers and case aides.

Peifer, at a Monday meeting, congratulated both sides on the latest agreement.

“I think it is significant,” he said. “I think it is significant in large part because it shows a
return to the collaborative efforts to improve the system for all kids.”
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The agreement “also recognizes the significant progress that the state has made,” Peifer

told the group, “particularly in the area of well-child checks.” Based on recent reporting,
compliance is as high as 80%, he said. The state is required to conduct the checks within
30 days of taking a child into custody.

The progress in that area was “very much was based on very concentrated effort by senior
officials at CYFD and HCA (the state Health Care Authority) that produced real, real
results...,” Peifer said.

As of March 1, Lujan Grisham ended the yearslong controversial practice of housing
children taken into state custody at CYFD offices because of a lack of foster homes.

CYFD and the HCA, also a defendant in the Kevin S. case, have committed to expanding
the types of home-based services for foster children, building out foster care and adopting
a model of enhanced foster care that provides additional training, supervision, support
and care.

Recently, CYFD had 51 foster children in a group home shelter or setting; 47 in a
treatment facility or hospital setting; and 16 foster children were living in small family-
run community homes, said an agency spokesman.

In addition to responding to foster family concerns, the foster parent board will
recommend strategies to improve resource family training, the licensing process and
respite opportunities, among other issues.

As to caseloads, the latest agreement states that by July 1, at least 50% of all types of
caseworkers will have caseloads that comply with set caseload standards.

New Mexico consistently ranks among the top six states for repeat maltreatment of
abused or neglected children occurring within 12 months of the initial allegation,
according to the state Legislative Finance Committee. In the first quarter of the 2026
fiscal year, the state’s reported rate of repeat maltreatment reached almost 16%, almost
twice the national average.

The repeat maltreatment rates are often a reflection of the success of CYFD’s intervention
and prevention efforts with families whose children have been deemed abused or
neglected, the LFC has stated.

“These changes in the field are going to take some time and we want to say that employees
at CYFD have been carrying a very heavy load, even as they strive to provide safety net
services to children and families in the child welfare system,” Ford said.

Asked about what will happen to the reform efforts after Lujan Grisham leaves office Dec.
31, CYFD spokesman Jake Thompson told the Journal, “CYFD’s leadership team is
working hard every day to make systemic and durable changes — recruiting, hiring and
training more professional staff; reducing caseloads to give families more attention;
improving the array of services and care for children in our care; recruiting more foster
parents; and more — that will last well beyond this administration.”

Ford said the plaintiffs, which include Pegasus Legal Services for Children, Disability
Rights New Mexico and the Native American Disability Law Center, will engage the new
administration and provide information and expertise. The state is responsible for paying
the plaintiffs' attorneys' fees and costs along with the defendants' attorneys' fees and
costs.

“Plaintiffs are concerned that if new leadership is not prepared to assume its
responsibilities promptly, the parties risk undermining any progress made,” Ford told the
Journal on Friday. “On behalf of the children in State custody, we want and need the State
to be successful."

https://www.abgjournal.com/news/from-discord-to-agreement-progress-reported-at-cyfd/2994868 2/2



5/31/26, 10:23 AM After Lawsuit, New Mexico Slowly Reforms its Child Welfare System

Six Years After Landmark Settlement, New Mexico Makes Limited
Progress on Child Welfare Reforms

BY NANCY MARIE SPEARS

I Photo by Aleks Taurus/Adobe Stock.

After being sued by disability rights advocates, the state of New Mexico is making slow but steady
progress on a series of foster care reforms, according to lawyers representing 13 children in a 2020 class-
action settlement. They include placing foster children in the least-restrictive settings, expanding access to
behavioral health services, creating a “trauma-responsive” system of care and following the federal Indian
Child Welfare Act more closely.

The state was able to document that it has improved its record-keeping and increased access to medical
care for foster youth. The state must also bar the practice of housing most children with developmental
disabilities in residential treatment facilities.

“Frankly, being able to see what the problem is is key and central to being able to fix the problem,” said
attorney Tara Ford, co-founder of Albuquerque-based Pegasus Legal Services for Children, which
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represented the plaintiffs. “It’s taken us a very long time to get
there.”

The class-action suit, Kevin S. v. Blalock & Scrase, was filed by
Disability Rights New Mexico, the Native American Disability Law
Center, and 13 foster children in 2018. According to court filings,
these youth cycled in and out of emergency placements like homeless
shelters and government offices.

The case was settled in 2020, establishing specific goals that must be
met in the state, which has more than 2,000 foster children, New
Mexico data shows.

At the time, child psychiatrist George Davis praised the settlement

| TeraFord plan as “the first ever attempt in New Mexico to systematically apply
the science of child development and the current understanding of the

developmental effects of trauma to children under the state’s care.”

But by 2022, New Mexico was already falling short, according to an independent review.

Since then, progress has been slow, but has improved, Ford said. One of the many requirements of the
settlement is that the state must collect better data on foster care caseloads and barriers to foster youth
receiving treatment or other health care services.

Ford said that achievement cannot be underestimated.

“Excavating what’s happening on the ground is one of the big benefits of Kevin S.,” she said. “We have
incredible data about what is and isn’t happening for the first time since my 30 years practicing in New
Mexico.”

Another area of improvement is the increased use of “well child visits,” a key requirement of the
settlement. These visits allow foster children to be seen by a doctor and evaluated for services as quickly
as possible.

“When a child comes into custody, it may be that not many people know much about that child’s well-
being, so it’s really important to get the child to the doctor,” Ford said. “What we see with the well-child
visits is that the state can make progress on these requirements under Kevin S. when it allocates the
resources and focuses on getting the job done right.”

The department as well as other defendants in the Kevin S. settlement didn’t respond for comment before
publication.
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Therese Yanan is executive director of the Native American Disability Law Center, another plaintiff in the
Kevin S. case. She has been an active member of the settlement’s implementation team since the
beginning and believes the latest set of reforms will not be the last.

Yanan also said progress is still falling short in three areas: addressing case loads and staffing issues, the
lack of community-based services and the lack of home placements.

One defendant vowed to continue following the requirements of the settlement, which includes
collaboration between Presbyterian Health Plan, the Children, Youth and Family Department and New
Mexico’s Health Care Authority.

In an email, a spokesperson for Presbyterian Health Plan remains committed to partnering with the state
agencies “to improve timely access to health care services, facilitate coordination of care, and advance
meaningful solutions that are improving outcomes for children in state custody.”

As the settlement’s arbitration process unfolds,“New Mexico has a very long way to go,” Ford said. But,
she added, “success is possible if the government decides to put its muscle behind coming into compliance
with these requirements.”

Despite the improvements in the treatment of foster children already in state custody, the child welfare
system is now under fresh scrutiny for other failures. New Mexico Attorney General Raul Torrez
announced plans to sue the Children, Youth and Families Department after results of a year-long
investigation by the state’s Department of Justice were released last week. The report revealed significant
child safety concerns and alleges that the agency took advantage of confidentiality laws to cover them up.

It also criticized New Mexico’s emphasis on keeping families together.

“Instead of safeguarding vulnerable children, the Department has prioritized family reunification at
virtually any cost,” the Justice Department report states, “returning children to dangerous caregivers with
histories of substantiated abuse or chronic neglect, and who refuse treatment or services to address those
underlying issues.”
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Foster Youths’ Housing and Mental Health Lawsuit Against LA
County Moves Forward

BY SARA TIANO

I [llustration by Christine Ongjoco.

Aclass-action lawsuit alleging Los Angeles County fails to provide safe and stable housing to transition-
age foster youth with mental health disabilities will move forward, federal judges ruled this week.

Ocean S. v. Los Angeles County, filed in 2023, alleges that the Department of Children and Family
Services too often fails to provide “safe and stable” homes for older teens and young adults in foster care,
pushing many into homelessness and sometimes leading to hospitalization or physical and sexual assault.
Seven named plaintiffs further allege they were denied behavioral health care and basic support while in
the county’s custody.

Defendants sought to have the case dismissed, but on Friday, a panel of judges in the U.S. Court of
Appeals for the Ninth Circuit rejected that attempt.

“Thousands of young people in L.A. County’s foster care system sleep in their cars, couchsurf with
strangers, and struggle to access mental health care — not because the law allows it, but because County
and State agencies have ignored their legal obligations for years,” a press release states. “Now, a federal
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appeals court has ruled that seven of those young people have the right to hold those agencies
accountable.”

A spokesperson for the Department of Children and Family Services said the agency “respects the ruling”
and is “closely reviewing the court’s decision and evaluating next steps.”

“The county remains profoundly committed to supporting young people on their journeys toward healing,
stability and healthy relationships,” the spokesperson said in an emailed statement.

The lawsuit was filed by nonprofit legal advocacy groups Children’s Rights and Alliance for Children’s
Rights, along with Public Counsel and the Los Angeles-based private firm Munger, Tolles and Olson. The
plaintiffs are 16- to 21-year-old L.A. foster youth who have mental health disabilities.

Their lawsuit alleges a host of systemic issues, including a lack of available and appropriate housing
options for transition-aged youth, abrupt and arbitrary discharges from housing programs. Several of the
named plaintiffs allege they became homeless after being pushed out of housing programs for minor
violations like messy rooms or having unauthorized guests.

In one case, a plaintiff states the department pointed her toward a domestic violence shelter, rather than
finding her new housing within the foster care system. In another, a plaintiff alleges the child welfare
agency tried to close his extended foster care case for failing to meet education and employment
requirements, despite the fact that he was homeless while in county custody.

Plaintiffs seek systemic changes to address current gaps: safe housing, mental health services and support
that accounts for trauma and other struggles. They also seek to end what they call “discriminatory policies
and practices” of “screening out” youth with disabilities from housing programs, and not offering
accommodations and related supportive services. They aim to establish “enforceable standards” for teens
and young adults with mental health disabilities in the county’s care.

In 2024, the U.S. Department of Justice filed a statement of interest in the case, suggesting that local
policies leading to “unnecessary segregation” of youth with mental health disabilities violated the federal
Americans with Disabilities Act.
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“Youth with disabilities who do not receive the critical services that they need to thrive in the community
often end up in a vicious cycle of institutionalization,” federal attorney Martin Estrada stated in a press

release. “Under the law, people with disabilities deserve to live and receive services in the most integrated

setting appropriate to their needs, such as in their homes and communities.”

Lawyers for the plaintiffs praised the recent court of appeals ruling, which they said affirmed their clients’
right to fight for these changes in federal court.

“We hope the County and State will stop spending resources trying to evade accountability and start
working toward real solutions,” said Grant Davis-Denny, a partner at Munger, Tolles & Olson LLP.
“Because with each passing day, young people in their care go unhoused and are denied the mental health
services they need.”
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The Indian Child Welfare Act is what’s best for kids

Sep. 13, 2022

Placement with extended family and other caregivers identified by the Indian child’s Tribe
maintains a network of familiar relationships, maximizing continuity and protecting children
facing the trauma of family separation.

Kathryn Eidmann Tara Ford
Attorney, Public Counsel Attorney, Public Counsel

This November, the United States Supreme Court is slated to consider the constitutionality of the Indian Child
Welfare Act (ICWA) in Haaland v. Brackeen (Case Nos. 21-276, 21-377, 21-380).

Congress passed ICWA in 1978 to end the forced separation of Indian children from their families and culture and
address the appalling history of harm and subsequent trauma experienced by Native communities. (We refer to
"Indian children" because this is the term Congress uses to define the children eligible for ICWA protections.)
While opponents of ICWA are challenging the statute primarily on Equal Protection and Article I grounds, a
common theme that runs through their arguments is that ICWA is somehow harmful to Indian children. As
lawyers for children, we know the opposite to be true: ICWA was enacted to "protect the best interests of Indian
children," 25 U.S.C. § 1902, and that is exactly what it does.

First, ICWA safeguards the constitutional right to family integrity in child welfare proceedings involving Indian
children. Because parents' interest in "the care, custody, and control of their children ... is perhaps the oldest of the
fundamental liberty interests" recognized by the Supreme Court, the Constitution limits state intervention in the
family. Troxel v. Granville, 530 U.S. 57, 65 (2000). Courts may not remove children and dissolve family ties
simply to match children to the "best" resources or because a parent's care does not conform to the court's view of
ideal parenting practices. While courts do consider a child's best interest when making placement determinations,
ICWA ensures they do so within these well-established constitutional limitations.

ICWA's protections reflect the historical treatment of Indian families and children, the sovereignty of tribes, and
the special protection owed to children. ICWA protects families from "unwarranted" removals by ensuring that
Indian children are removed from their parents only when necessary to safeguard them from serious harm and
that families are reunified when possible. In particular, ICWA prohibits removal of an Indian child into state



custody or termination of parental rights unless the state court finds that "active efforts have been made ... to
prevent the breakup of the Indian family." 25 U.S.C. § 1912(d). And an Indian child may be removed to state
custody or have parental rights terminated only upon a showing that remaining in parental custody "is likely to
result in serious emotional or physical damage to the child," supported by testimony by a qualified expert witness.
Id. § 1912(e), (f).

When Indian children require foster care or pre-adoptive or adoptive placements, ICWA's placement preferences
promote the right to family integrity by prioritizing extended family and other tribal members. Placement with
extended family and other caregivers identified by the Indian child's Tribe maintains a network of familiar
relationships, maximizing continuity and protecting children facing the trauma of family separation. As the
American Bar Association has recognized, "[d]ecades of research confirms that children who cannot remain with
their parents thrive when raised by relatives and close family friends, known as kinship care. Children in foster
care with relatives have more stable and safe childhoods than children in foster care with non-relatives, with
greater likelihood of having a permanent home." Resolution 118 2019A § VI.i. (2019).

Second, ICWA's provisions reflect the same factors that states already direct their courts to consider when making
best interests determinations in child welfare proceedings. Along with National Association of Counsel for
Children and 30 other children's rights organizations, we submitted an amicus curiae brief in Brackeen reviewing
the state statutes that direct courts to consider enumerated factors when making these decisions. The factors
identified by these laws align with ICWA's fundamental principles: preserving family integrity, prioritizing
placement with relatives, and maintaining community and culture.

ICWA promotes family integrity by establishing a high threshold for removing a child from parental custody. At
least twenty-six states and four territories also prioritize family integrity as a guiding principle in their statutes or
regulations, and several states guard against government intrusion in family life by including family integrity as a
specific factor to be considered as part of a court's best interest determination.

If temporary or permanent removal from parental custody is warranted, ICWA directs state courts to prioritize,
but does not mandate, placement with extended family members. Likewise, a majority of states express preference
in statute for the placement of a child with relatives, and a number of states include this preference in their
statutory guidance for determining a child's best interests.

By prioritizing placement with tribal members and ensuring that Tribes are properly informed of the relevant
child welfare proceedings, ICWA preserves maintaining community and culture, including by preserving a
connection to the child's tribal identity. Numerous state statutes also direct courts to consider community
placement and the child's cultural needs and identity when making best interests determinations. For example,
Georgia directs courts to consider the "child's background and ties, including familial, cultural, and religious." Ga.
Code Ann. § 15-11-26(12).

From the moment a young person is placed in foster care, everything is at stake: their home, school, belongings,
community, and relationships with family and friends. In short, their future. Judicial officers are faced with
complex, weighty decisions and need more information - not less--to get it right. ICWA provides courts with the
information necessary to make good decisions for Indian children. And because participants in the child welfare
system may not have much experience working with Native American children, ICWA ensures the proper
application of regular child welfare practices for children who, unlike other youth in the child welfare system,
have a particular legal status as a result of their tribal affiliation. There is no doubt: ICWA is what's best for kids.
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Final settlement lands in seclusion-and-
restraint lawsuit at Concord school
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Teachers at a special-education school in Contra Costa County will undergo
extensive training and make other improvements on how they handle students
with severe behavioral and emotional challenges, wrapping up a high-profile

lawsuit centered on the school’s seclusion and restraint practices.

The settlement, announced this week, is between the Contra Costa County Office
of Education, which operates the Floyd I. Marchus School Counseling and
Education Program, and four students who were subject to seclusion and

restraint while they were enrolled.

“This settlement has the ability to really improve the culture and climate of the
school,” said Dr. Mary Jo Dare, an education consultant who worked on the
agreement for the plaintiffs. “The school staff want to do a good job. This gives

them the tools to do so.”

Isolating or using physical restraints on students, a practice known as seclusion
and restraint, is legal in California as a way to protect students who are an
immediate threat to themselves or others. It’s meant to be used sparingly, and

never as a means of discipline.

According to the lawsuit, staff at the Concord school secluded and restrained
students far too often, causing them physical and psychological harm and
violating their individualized education programs. In one case, staff hung one of
the plaintiffs, an 8-year-old girl, on a wall “like a coat on a coat rack and spread

her legs like an X,” her mother said.

The plaintiffs, who were represented by the public interest law firm Public
Counsel and the Los Angeles firm Sullivan and Cromwell, also sued the state
Department of Education. That portion of the suit settled in September. Under
that agreement, the state will closely monitor the school for two years and train

staff on positive discipline.
Neither the state nor the County Office of Education admitted wrongdoing.

“Taking a case like this to court would have been expensive, time-consuming and

can be damaging to students, staff and the agency,” a spokesperson for the County
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Office of Education said. “Settling the case allows us to continue serving

students without the challenges of an ongoing lawsuit.”

The settlement with the Contra Costa County Office of Education goes beyond
the state’s settlement, requiring even more staff training and implementing a
system for parents to report concerns to the county’s special education office. The
system recently went live on the school’s website. It also requires the school to

adopt a social-emotional learning curriculum.

In addition, WestEd, the education consulting firm, will monitor the school’s
progress and issue a quarterly report on how well the school is adhering to the
settlement and how students are faring. The reports will be posted on the County

Office of Education’s website.

Also, the County Office of Education will set aside $125,000 for each of the four
students named in the lawsuit to pay for academic tutoring, counseling and other
services to help them regain the skills they lost as a result of the alleged missteps

at the school.
The County Office of Education has already launched many of these changes.

“We will continue implementing the systems we have already put into place to
best help the students we serve,” the office spokesperson said. “We have been
working with WestEd for a number of years and look forward to continuing the

work with them.”

Tara Ford, senior attorney at Public Counsel, said too many schools still overuse
seclusion and restraint as a way to control students with behavioral challenges.
Almost 3,000 students were secluded or restrained in California in 2019-20, the

first year the state required districts to report such incidents under a new law.

“I think it is still the case that too many students with challenging behavior find
themselves in schools that don’t have the capacity to support them,” Ford said.
“We do hope that this (settlement) will create a model for other schools and

states.”
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Students at Havasupai School in Arizona in 1899. Photo: Grand Canyon National Park's Museum Collection
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Indian students win round in bid to hold
government accountable

Monday, April 2, 2018
Indian students who are seeking to hold the federal government responsible for the quality of education

have won an early round in their historic lawsuit.

The students, who all hail from the Havasupai Tribe, filed their case a year ago in January, just as the Donald
Trump was about to take office. They are accusing the Bureau of Indian Education of failing to address their

mental health, wellness and basic needs.
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Judge Steven Logan has yet to rule on the merits of the complaint. But on March 29, he rebuffed the Trump

administration's attempt to dismiss some of the key components of the case, known as Stephen C v. BIE.

In the 13-page ruling, a copy of which was posted on Turtle Talk, Logan said federal law entitles the students
to sue the BIE for not addressing their exposure to adversity and complex trauma. The Havasupai plaintiffs
cited not only historical mistreatment of their people, but present-day issues like the legacy of boarding

schools, involvement in the juvenile justice and child welfare systems and exposure to violence.

“This is a huge victory for Native students and their families because for the first time ever a federal court
supports the idea that the federal government has an obligation to meet the mental health and wellness
needs of students attending its schools,” Alexis DeLaCruz, a staff attorney at the Native American Disability

Law Center, which filed the lawsuit on behalf of the Havasupai plaintiffs, said on Monday.

The mother of two of the Havasupai plaintiffs also welcomed the ruling. Her son, Durrel P, was sent out of
state when the BIE school on the reservation said it could not accommodate his mental and special education
needs, according to the complaint in the case. Her daughter, Taylor P, was victimized, physically and sexually,

at the school.

“It means so much to me and my community that a federal judge has heard our voices," said Billie P. “l am
hopeful that, at long last, current and future Havasupai students will get the support and resources they need

to learn in school.”
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Havasupai youth in 1938. Photo: Gibson / Grand Canyon National Park Museum Collection / National Park Service

The decision wasn't a complete win for the plaintiffs, though. Logan dismissed five of the students because

none of them are presently enrolled at the Havasupai Elementary School in Arizona.

Levi R. and Leo R. had gone to the school from kindergarten through eighth grade but their parents moved
off the reservation so they could obtain an education in a public school setting, the judge noted. Similarly,
Jenny A, Jeremy A, and Jordan A. have been sent to a BIE boarding school in Oklahoma by their mother

because of the local school's "inability to meet her children’s educational needs," according to the complaint.

In the ruling, Logan said these five students "failed to meet their burden of establishing that they have

standing to bring their claims against defendants.’

But students like Levi, Leo and Jenny have little say in the matter. Once they reach the ninth grade, they have
to continue their education elsewhere because Havasupai Elementary, which is located in Supai, at the

bottom of the Grand Canyon, only serves students from kindergarten through the eighth grade.

Younger kids have no choice either. Havasupai is only option on the reservation for elementary-aged students.
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That's all the more reason why the students and the parents want to see improvements at the school.
According to BIE data from school year 2012-2013, Havasupai ranked at the bottom of achievement levels and

few gain proficiency in reading or math.

“Each day the federal government continues to fight this lawsuit, Havasupai children lose another day of
school that they will never get back,” said Tara Ford, the clinical supervising attorney at the Stanford Law

School Youth and Education Law Project, who is serving of counsel in the case.

The $13 trillion spending billl that was signed into law last month provides $579 million for elementary and
secondary education programs at the BIE, which is part of the Bureau of Indian Affairs. The amount is nearly

$59.2 million greater than the amount President Trump sought for those programs.

The bulk of the funding is distributed to BIE schools based on a funding formula that is part of the Indian
School Equalization Program. The formula takes into account student enrollment, so smaller institutions like

Havasupai receive fewer dollars.

However, in August 2002, the BIA finalized an update to program's regulation in order to ensure that "special
education students are placed in the least restrictive environment possible and that placements are based
upon the needs of students, not the funding formula,” according to a notice published in the Federal

Register at the time.
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Stephen C. v. Bureau

of Indian Education:
Reinvigorating the Federal
Right to Education for
Indian Children

BREANNA K. BOLLIG

oday, there are 183 federally funded Bureau
of Indian Education (BIE) schools that
primarily serve Indian children who live
on or near reservations.' Despite Indian
children having a federal right to education,
however, BIE schools are in far worse conditions
than state public schools. In addition to BIE school
inadequacies, historical trauma resulting from
the federal government’s Indian boarding school
policies has been exploited as a basis to over-
discipline Native students in both public and BIE
schools. Consequently, Indian children have some
of the lowest rates of academic achievement in the
United States.>

Stephen C. v. Bureau of Indian Education® is the first federal-civil
rights lawsuit holding the federal government accountable for both
the general and special education inadequacies at a BIE operated
school. Havasupai Elementary School, which is located on the
Havasupai Reservation, serves students in kindergarten through
eighth grade and is the only available option for many Havasupai
children to obtain an education within their community.* The Ninth
Circuit in Stephen C. v. BIE held that nine Havasupai children and
the Native American Disability Law Center had a valid federal claim
against the Bureau of Indian Education for its failure to provide an

adequate education at Havasupai Elementary School.’ The plaintiffs
also succeeded on their claim that the Bureau of Indian Education
violated federal disability law by failing to provide accommodations
and services to students who have been exposed to complex trauma.®
As aresult, Stephen C. v. BIE presents a promising path forward
for holding the federal government responsible to its obligation to
ensure that Indian children have adequate and equal access to an
education. It also demonstrates a legal basis for addressing the lasting
effects of historical trauma caused by Indian boarding schools.

Bureau of Indian Education Schools

First, it is important to understand that BIE schools have histor-
ically and are currently failing to provide adequate educational
opportunities for Indian children. The physical conditions of BIE
schools are particularly astonishing. In 2015, one House of Repre-
sentatives member explained that “[t]he details we have learned [of
BIE schools] are shocking: falling ceilings, broken water heaters,
electrical hazards, rotten floors, and rodent-infested classrooms. At
a school I visited earlier this year, blankets hang over the doors in a
desperate attempt to keep out the cold air.””

In 2016, a Government Accountability Office (GAO) investiga-
tion concluded that the U.S. Department of Interior, which oversees
the BIE, does not even have accurate or complete information re-
garding the safety and health conditions of BIE school facilities. Even
though BIE schools are required to be inspected annually, the GAO
found that 69 BIE schools were not inspected in 2015 and 54 BIE
schools had not been inspected in the last four years. This is especial-
ly concerning because many BIE students are housed in the schools’
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dormitories and, given the more secluded nature of BIE schools, an
emergency response could be seriously delayed.®

Even when BIE schools are inspected, inspection reports are of-
ten inaccurate. For example, in 2011, a BIE school reported that the
regional safety inspector conducted his entire “inspection” from his
vehicle. The inspector’s report was only one page long and it failed to
identify any deficiencies inside the school facilities. Concerned with
the inspection, BIE school officials arranged for another inspection
by the Department of Health and Human Services, which identified
multiple serious safety and health problems including emergency
lighting and fire alarms that did not work, electrical shock hazards,
and defective fire doors.’

The GAO was also able to identify incidents where an inspection
did occur, but the BIE failed to take appropriate action. Most unset-
tling was a school that had seven boilers located in student dormito-
ries and classroom buildings that failed inspections due to elevated
levels of carbon monoxide and natural gas leaks. The inspection
found that the boilers were “critical hazards that posed an imminent
danger to life and health,” which needed to be addressed within one
day. Shockingly, students were not evacuated until approximately six
months later and the repairs were not complete until approximately
eight months after the inspection.'

Additionally, there are serious issues with BIE staffing and school
expenditures. In 2021, the GAO’s ‘High-Risk Series’ reported that
33 percent of all BIE positions were still vacant—and this was after
‘some progress.'! At one point, external auditors found $13.8 million
in unallowable spending at 24 BIE schools. The GAO concluded the
BIE’s response to these misused funds was only minimal. Another
audit even found that approximately $1.2 million in BIE federal funds
were illegally transferred to an offshore account.'

BIE schools also largely fail to comply with federal disability laws
that are designed to ensure that students with disabilities have equal
access to an education. In fact, in response to the BIE’s continued
non-compliance with the Individuals with Disabilities Education
Act (IDEA), the Department of Education withheld 20 percent of
the BIE’s fiscal year 2019 IDEA Part B funds. Likewise, a GAO study
found that during the 2017-2018 school year, BIE schools did not
account for almost 40 percent of students’ special education and
services that were required under IDEA."

Unfortunately, given these BIE deficiencies, major achievement
gaps are expected. For the 2011-2012 school year, the national aver-
age high school graduation rate was 80 percent, but the graduation
rate for BIE schools was only 53 percent. Not only do BIE schools
have a lower graduation rate than any state’s graduation rate, but it
is even the lowest graduation rate when comparing racial groups in
public schools throughout the United States.* According to the 2019
National Indian Education Study, eighth grade BIE students have
consistently scored lower on math and reading than Native students
who attend public schools.”® This is especially concerning because
there is already a major achievement gap for Native students in
public schools. For example, only 59 percent of eighth grade Native
students nationally are reading at or above grade level compared to
73 percent of all students and 82 percent of white students.'¢

It is very likely that these achievement gaps have only grown
as Native communities were disproportionately impacted by the
COVID-19 pandemic and BIE schools were in no way prepared
for distance learning. The GAO has already concluded that the
BIE failed to provide adequate guidance for distance learning and
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failed to meet the technology needs of BIE students. While the BIE
worked to improve internet access during the pandemic, most BIE
students still did not have a laptop or other device to access online
learning or special education services. The BIE did not order laptops
for students until September 2020. By December 2020, over 80
percent of laptops still had not been distributed to BIE students, and
by March 2021—approximately one year after school buildings began
closing for COVID-19—nearly 20 percent of the laptops were still
not distributed to BIE students.'”

Altogether, it is apparent that BIE schools are completely inad-
equate. In addition to BIE schools being in worse conditions than
public schools, BIE students with disabilities are particularly at-risk
for not being able to access an education as a result of the BIE’s
non-compliance with federal disability law.

The Federal Right to Education for Indian Children

The plaintiffs in Stephen C. v. BIE brought two general education
claims in response to the BIE’s failure to provide an adequate edu-
cation at Havasupai Elementary School. For these claims, plaintiffs
relied on the federal right to education for Indian children.’® While
every state provides for a state right to education, Indian children
also have a federal right to education based on treaties, federal stat-
utes, executive orders, and U.S. Supreme Court cases."”

Indian education rights were initially established by treaties
between the federal government and various tribes in the United
States. These early treaties were often in exchange for land and to
ensure peace between United States and Tribal citizens. Despite
these treaties, however, the federal government historically used
Indian boarding schools as a weapon to assimilate Tribal children,
take Tribal land, and disrupt Tribal economies.”

In the 1970s, the United States sought to end its harmful assim-
ilation tactics and completely shifted its federal Indian policy by
recognizing the federal-tribal trust relationship based on treaty and
international law.?! As recently explained by the U.S. Supreme Court,
“the Federal Government has ‘charged itself with moral obligations
of the highest responsibility and trust’ towards Indian tribes.”* In
recognition of this trust relationship, Congress has enacted sweeping
legislation involving Indian education rights.?

The Indian Education Act was groundbreaking legislation enacted
in 1972 to help meet the education needs of Indian children. The
current version of the Indian Education Act provides that “the Federal
Government has the sole responsibility for the operation and financial
support of the Bureau of Indian Affairs funded school system,” and “it
is the policy of the United States to fulfill the Federal Government’s
unique and continuing trust relationship with and responsibility to the
Indian people for the education of Indian children.”**

Further, the Indian Education Act requires that BIE schools are
“of the highest quality and provide for the basic elementary and
secondary educational needs of Indian children, including meeting
the unique educational and cultural needs of those children.” Spe-
cific requirements for BIE schools are set out in the Code of Federal
Regulations.? The current regulations are quite extensive regarding
required staffing, curriculum, educational resources, and other
minimum standards.

'The federal right to education for Indian children is so robust
that it has only been challenged in federal court once—in Meyers v.
Board of Education. In this case, however, Indian education rights
were only strengthened as the court held that in addition to a federal



right to an education, Indian children also have a state right to an ed-

ucational opportunity that is equal to all other persons. Moreover, an
educational opportunity that requires a student to leave their home is
not an equal opportunity.”

In Stephen C. v. BIE, there were clear general education inadequa-
cies at Havasupai Elementary School which violated federal law. The
complaint explains that teacher vacancies at Havasupai Elementary
School have been covered by adults who do not have teaching cre-
dentials, by temporary instructors who rotate through the position
after only two weeks, and by combining multiple grade levels. Once,
a single teacher was responsible for teaching every student in grades
four through eight, forcing the teacher to travel back and forth
between classrooms throughout the day. Sometimes even the school
janitor, the school secretary, and older children would try to “teach”
to help fill these positions. The school has repeatedly ended the
school-day early and has shut the school down altogether for weeks
at a time due to staffing shortages. Even when the school was open,
this lack of supervision has enabled unsafe behaviors such as bullying
and physical and sexual assault.

Although there are extensive federal curriculum requirements,
Havasupai Elementary School only provided instruction in math,
reading, and writing. ‘There was no instruction in social studies, fine
arts, science, computer literacy, career exploration, or aspects of
Havasupai culture, as required. Havasupai Elementary School also
failed to provide any instruction in Havasupai language and did not
even evaluate student learning styles and native language abilities.
Further, basic educational resources were not provided—such as a
functioning library, adequate textbooks, or extracurricular activities.
Havasupai Elementary School also did not provide behavioral health
services or comply with requirements for disciplinary procedures.
Due to these major deficiencies, it is estimated that less than 20 per-
cent of students at Havasupai Elementary School eventually graduate
from high school.”

Significantly, even with these apparent violations of federal law,
the federal district court in Stephen C. v. BIE held that the plaintiffs’
claims were barred by the Administrative Procedure Act (APA).*
The APA provides that the court may compel “agency action that is
unlawfully withheld or unreasonably delayed.”® While the defini-
tion of “agency action” under the APA includes the failure to act,
plaintiffs must show the failure was discrete and final agency action
that the agency was required to take.** The district court held that
this requirement was not met because the plaintiffs’ claims, when
aggregated, failed to identify discrete and final agency action. For
this holding, the court relied on the Supreme Court decision Lujan v.
National Wildlife Federation and claimed that “it is well settled that a
plaintiff cannot seek ‘wholesale’ improvement of an agency program
under the APA through the courts.”*

In Stephen C. v. BIE, the district court also held that two of
the plaintiffs’ claims were moot because they no longer attended
Havasupai Elementary School.* This decision depended on whether
plaintiffs still had any effective relief. Under the APA, plaintiffs
cannot recover money damages for an agency’s failure to act.*
Conversely, providing compensatory education services is a distinct
remedy which is designed to make up for educational services which
should have been received in the first place. For example, as a part
of compensatory education services, a defendant school district
can agree to provide the make-up services themselves or they can
agree to provide compensation so that the plaintiff can receive the

make-up services from another provider. Understandably, providing
compensatory education services is a typical remedy for general and
special education non-compliance. Nonetheless, by holding that the
plaintiffs’ claims were moot, the court established that compensatory
education services are monetary damages barred by the APA.

On appeal, in a landmark decision, the Ninth Circuit reversed and
remanded the case in 2022, explaining that “Lujan did not foreclose
judicial intervention whenever such intervention might result in
sweeping changes to an agency program.”® The Ninth Circuit further
held that the plaintiffs met their burden in showing that the BIE
failed to take final and discrete agency action because the plaintiffs
had identified 13 regulations under the Indian Education Act that
were unlawfully withheld or unreasonably delayed at Havasupai
Elementary School.

'The Ninth Circuit also reversed the decision that the plaintiffs’
claims were moot, reasoning that compensatory education qualifies
as an equitable remedy which is not barred by the APA’s non-mone-
tary damages requirement. Therefore, plaintiffs are now able to pro-
ceed with the general education claims at the district court level.”

'The Ninth Circuit’s holding in Stephen C. v. BIE proves mon-
umental in showing that the federal right to education for Indian
children can be an effective means to improve inadequate and ineq-
uitable BIE schools. Not only is the federal government responsible
for not providing an adequate education at Havasupai Elementary
School, but the BIE could be held accountable at every other BIE
school through similar lawsuits. Perhaps the federal right to edu-
cation for Indian children can even be used to improve inadequate
and inequitable state public schools that Indian children attend. Un-
doubtedly, the federal government finally fulfilling its trust respon-
sibility for the education of Indian children is the least it could do to
address its early role in implementing destructive and even deadly
federal Indian boarding school policies.

Historical Trauma from Indian Boarding Schools

The historical trauma caused by federal Indian boarding school
policies continues to impact the education outcomes of Native stu-
dents today. Under the Indian boarding school policies, the federal
government began kidnapping Indian children and placing them in
Indian boarding schools which operated from 1819 to at least 1969.
At these schools, Indian children were cut off from their families and
cultures and abuse, disease, malnourishment, and overcrowding
were well-documented.®

The U.S. Department of Interior’s recent investigation shows that
the United States applied “systematic militarized and identity-alter-
ation methodologies” in Indian boarding schools, such as renaming
and cutting the hair of Indian children as well as prohibiting Tribal
languages, religions, and cultural practices. Indian boarding school
rules were enforced by abusive methods including corporal punish-
ment, solitary confinement, whipping, and withholding food. The
conditions were so poor that the Department of Interior expects that
investigations will show that tens of thousands of Tribal children
have died at these schools.”

Significantly, research shows that trauma alters a person’s ge-
netics, which are passed down from generation to generation.* In
agreement, Indian boarding school attendance itself has been linked
to psychological harm and chronic health problems on future gener-
ations.”! Adverse Child Experience (ACE) studies have also shown
that the average prevalence of trauma among Native children today
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is approximately 40 percent higher than in individuals who identify
as Black or Hispanic, and over 50 percent higher than in individuals
who identify as white.*

Moreover, a student’s ability to learn is directly impacted by
trauma. Trauma dysregulates and over-activates the body’s stress-re-
sponse system and even physically alters children’s brain structures.
Specifically, trauma impairs development of areas of the brain
needed for school success while causing areas of the brain that are
responsible for fear, anxiety, and impulsivity to essentially overde-
velop. Because of this, trauma often manifests as poor executive
functioning skills, speech and auditory processing deficiencies,
math or reading difficulties, hypersensitivity or hyposensitivity, poor
memory, social-emotional issues, or other symptoms of ADHD.
Trauma also manifests as misbehaviors by causing children to per-
ceive non-threatening stimuli as threatening.*

The impact of trauma on learning is especially troublesome for
students with complex trauma, which refers to multiple, chronic,
or prolonged experiences with trauma. In agreement, ACE studies
show that a child exposed to at least one adverse childhood experi-
ence is 10.3 times more likely to experience a learning or behavior
problem, and a child who has experienced at least four adverse
childhood experiences is 32.6 times more likely to have a learning or
behavior problem.*

Despite research showing that trauma inhibits learning and
promotes misbehaviors, schools have only responded to trauma
with suspensions and expulsions. Consequently, ACE studies show
a clear relationship between trauma and indicators of poor school
functioning, such as chronic absenteeism, disruptiveness, failure to
meet grade-level standards, expulsions from preschool, and failure to
graduate from high school and college.*

Responding to trauma with suspensions and expulsions is partic-
ularly problematic because suspensions, expulsions, and even point
systems have been shown to be ineffective for children who have ex-
perienced trauma.* Such exclusion could even re-traumatize a child
or further undermine their sense of belonging. Additionally, Native
students are already disproportionately excluded from the classroom.
'The U.S. Commission on Civil Rights found that Native students are
more likely to receive harsher and longer punishments than white
students for similar offenses.”” Similarly, the GAO found that Native
students with disabilities are 3.5 times more likely to receive multiple
out-of-school suspensions and three times more likely to be expelled
compared to white students with disabilities.*

Ultimately, the failure to address trauma in schools has aggravated
the harm caused by Indian boarding schools and is a major contribu-
tor for the poor education outcomes of Indian children today.

The Federal Right to Special Education for Students with
Complex Trauma
In addition to the general education claims, the plaintiffs in Stephen C.
v. BIE also brought various special education claims in response to the
BIEs failure to comply with federal disability law at Havasupai Ele-
mentary School. For these claims, plaintiffs relied on Section 504 of the
Rehabilitation Act (Section 504) and its implementing regulations.”
Section 504 prohibits discrimination on the basis of a disability
in federally funded programs. It also provides various requirements
and procedural safeguards that help ensure students with disabili-
ties have equal access to an education. For illustration, Section 504
may require a broad range of special education accommodations
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and services, such as one-on-one aides, assistive technology, speech
and language services, occupational therapy services, psychological
and counseling services, behavior intervention plans, and accom-
modations necessary to ensure physical accessibility to educational
facilities or instruction. Importantly, such education services must be
provided in the least restrictive environment possible. Schools must
also comply with Section 504’ identification, notice, evaluation, and
placement procedures for students with disabilities.*

While the Individuals with Disabilities Education Act (IDEA)
provides more comprehensive protections for students with disabili-
ties, Section 504 defines disability more broadly and does not require
plaintiffs to exhaust their administrative remedies before bringing an
action in court.” The definition of a “disability” under Section 504
is a “physical or mental impairment that substantially limits one or
more major life activities,” such as “caring for oneself, performing
manual tasks, seeing, hearing, eating, sleeping, walking, standing,
lifting, bending, speaking, breathing, learning, reading, concentrat-
ing, thinking, communicating, and working.”**

The American Disability Act (ADA) was not raised in Stephen C.
v. BIE; however, the ADA’s protections and definition of a disability
are very similar to Section 504.” The main difference between the
ADA and Section 504 is that the ADA applies to all places of public
accommodations,* including private schools, while Section 504 only
applies to programs receiving federal financial assistance or conduct-
ed by an executive agency.”

At Havasupai Elementary School, the violations of Section 504
were alarming. The complaint in Stephen C. v. BIE explains that
Havasupai Elementary School did not have enough qualified special
education teachers and did not even employ an occupational thera-
pist, physical therapist, or speech therapist. There also was no special
education classroom and students with disabilities were repeatedly
excluded from the classroom in violation of Section 504 via sus-
pensions. The complaint further detailed the BIE’s failure to locate,
identify, and implement procedural safeguards to Havasupai students
with disabilities.*

Alongside these traditional special education claims, the plaintiffs
in Stephen C. v. BIE also asserted that complex trauma is a disability
under Section 504 and, therefore, student plaintiffs were eligible for
special education services on this basis alone. Relying on Section
504’s definition of a disability, the plaintiffs argued that complex
trauma is a disability as it physically alters a person’s brain structure
and limits a student’s ability to learn, read, concentrate, think, and
communicate. The complaint also specifically alleged that the stu-
dent plaintiffs” historical trauma—including family experience with
Indian boarding schools—contributes to their present day adversity.
Accordingly, the plaintiffs claimed special education services should
include behavioral health resources, mental health resources, and
culturally relevant interventions.”’

In a historic decision, the federal district court in Stephen C. v.
BIE agreed that complex trauma qualifies as a disability under Sec-
tion 504. The court explained that the student plaintiffs were exposed
to complex trauma as a result of, but not limited to, the following:
historical trauma, experiences of physical and sexual violence,
involvement in the juvenile justice or child welfare system, extreme
poverty, alcohol and substance abuse in the family and community,
and denial of access to an education. Notably, a medical diagnosis
was not necessary for the student plaintiffs to qualify as being dis-
abled by virtue of their exposure to complex trauma.*



Concerningly, the federal district court later dismissed all the
special education claims, holding that Section 504 does not apply to
BIE schools at all. Following a request for partial relief, however, the
district court held that this decision was “manifest error.” The court
further clarified that the BIE is in fact subject to Section 504. While
the BIE is not subject to the Department of Education’s regulations
implementing Section 504, the BIE is still subject to the U.S. Depart-
ment of Interior’s implementing regulations.”

In 2020, the district court approved a landmark settlement agree-
ment regarding the special education non-compliance at Havasupai
Elementary School. Under the agreement, each student plaintiff
would receive $20,000 for compensatory educational services. An
independent and neutral monitor would also review Havasupai El-
ementary School’s compliance with Section 504 over the next three
years. Moreover, the defendants would develop an initial compliance
plan and corrective action plan with the monitor and with consider-
ation of the plaintiffs’ comments and recommendations. The defen-
dants also agreed to pay plaintiffs” attorney fees and costs.®

While special education compliance is still an issue at Havasupai
Elementary School,*' the outcome of Stephen C. v. BIE and the
recognition of trauma as a disability demonstrates an effective legal
basis for addressing the lasting harms of the Indian boarding schools.
For instance, traditional services under Section 504 could be used
to assist children whose language development, sensory processing,
self-regulation, or other skills were impaired as a result of trauma.
Other behavioral health resources, mental health resources, and cul-
turally relevant interventions could be provided as necessary under a
Section 504 plan as well.

Importantly, recognizing trauma as a disability prevents schools
from resorting to ineffective and harmful suspensions and expulsions
in response to a student’s problematic behaviors that are related to
their trauma. Instead of such discriminatory exclusions, a behavior
intervention plan under Section 504 can work to address the un-
derlying cause of a student’s misbehaviors. For illustration, children
exposed to trauma need a relationship based on “trust, consistency,
acceptance, unconditional support, and a sense of belonging” to be-
come accountable for their misbehaviors. Thus, a behavior interven-
tion plan implemented under Section 504 could instruct school staff
members to remain calm and express genuine concern for a child
who is dysregulated.®

Accommodations could also work to minimize a child’s expo-
sure to their unique triggers, and to ensure a calm and predictable
classroom. For example, a child exposed to trauma may benefit from
a preferential seating accommodation under their Section 504 plan
so that they can sit close to an adult or another person who they
perceive to be as safe. Ultimately, a Section 504 plan could be very
effective in finally addressing behaviors of students who suffer from
trauma because it could implement the above practices and more,
depending on a student’s unique needs.®

Notably, the recognition of trauma as a disability under Section
504 and the American Disability Act has been applied to a state pub-
lic school in Peter P. v. Compton Unified School District. The outcome
of Peter P. v. Complon Unified School District was the development
of the Compton Unified School District’s Wellness Initiative, which
provides a systematic approach to addressing complex trauma within
the school district.** This recognition of trauma as a disability has
also been applied to New Mexico’s foster care system in Kevin S. v.
Blalock, which was filed shortly after Stephen C. v. BIE. Remarkably,

the settlement agreement reached in Kevin S. v. Blalock requires
the implementation of a trauma-responsive system of care for all
children in New Mexico’s custody.*®

The potential for bringing lawsuits similar to Stephen C. v. BIE
are especially powerful as plaintiffs are able to pursue compensatory
education services while simultaneously moving for systematic trau-
ma-informed care in BIE schools. Further, Peter P. v Compton Unified
School District and Kevin S. v. Blalock demonstrate how Section 504
and the ADA can also be used to improve public schools and other
systems that discriminate based on trauma.

Conclusion

The lack of educational opportunities for Indian children attending
Bureau of Indian Education schools deserves far more attention. Not
only does Stephen C. v. BIE raise awareness of the federal right to
education for Indian children, but it reinvigorates it by showing that
the federal government can be held accountable for inadequate and
inequitable BIE schools. Further, Stephen C. v. BIE demonstrates
how federal disability law protections can be utilized in schools to
address the lasting effects of historical trauma from the Indian board-
ing schools. Moving forward, this innovative legal strategy may be a
turning point for improving education outcomes for Indian children
throughout the United States. ©
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